Citation  No.    2063916

In this  case,   Monterey concedes that  the use of  empty
rock  dust bags for makeshift repairs to ventilation tubing
is often done by the workmen on the  section.     Mr.  Mottershaw's
testimony   indicates  that  rock dust bags,   rather than plastic
material manufactured  for  the  specific  purpose  of making
such repairs,   are  routinely used  by miners.     Monterey's
counsel  stated during  the hearing  that   "its probably not a
one  time only occurrence."     Under  the circumstances,   I
conclude  and  find that  this violation resulted from gross
negligence.     Routinely making  such repairs  with empty rock
dust  bags  rather  than  the materials  specifically manufactured
for   such purposes  indicates  to me   that Monterey  in this
instance  failed to exercise  the  slightest  degree of  care.
While it is  altogether possible  that mine management was
unaware of  this practice,   I  cannot conclude here that this
is the case.     Mr.   Mottershaw  is  the company  safety  coordinator;
and  his  testimony  indicates  prior  knowledge of  this  practice.

Penalty Assessments

On the  basis of  the  foregoing findings and conclusions,
and taking  into  account  the  requirements  of  Section  110(i)
of   the Act,   I conclude  and  find  that the  following civil penalty
assessments  are appropriate  for  the citations which have
been affirmed:

Docket LAKE   83-52

Citation No.              Date              30 CFR  Section                  Assessment

3036802                      12/28/82          75.316                                        $300
Docket  LAKE   83-61

Citation Mo.              Date               30 CFR  Section                  Assessment

2063916                       2/3/83           75.316                                        $850

ORDER

Respondent Monterey  Coal  Company  IS  ORDERED  to pay the
penalties  assessed by me,   as  shown above,   within thirty   (30)
days of  the date of  these decisions  and Order,   and upon receipt
of  payment by MSHA,   the cases are dismissed.
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This  case involves  a  "non-S&S"  Section  104 (a)   Citation
No.   2319281,   issued by MSHA Inspector  George J.   Cerutti
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